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Certain Carriers REPRESENTED BY THE HasTerN, WESTERN 
& SouTHEASTERN CARRIERS CONFERENCE COMMITTEE, AND 
ParricuLaRLy THE Missouri Paciric Ramroap CoMPANy, 
Texas & Pacrric Rartroap Company, Appellees. 


On Appeal From An Order of the United States District Court 
for the District of Columbia 


ADDITIONAL AND SUPPLEMENTAL BRIEF 
FOR APPELLANT 


SUMMARY OF ARGUMENT 


In Brotherhood of Railroad Trainmen v. Chicago, Mil- 
waukee, St. Paul and Pacific Railroad Company, No. 18974 
DC Cir. April 15, 1965, the Awards of Special Boards of 
Adjustment to which Arbitration Board 282 delegated part 
of the compulsory arbitration of the crew consist issue 
provided for by Public Law 88-108, were held to be subject 
to a meaningful review to ensure that such Special Boards 
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of Adjustment exercised their delegated authority within 
the prescribed standards. 


The standards which were prescribed for such Special 
Boards of Adjustment for conducting such arbitration were 
the general and particular ‘‘considerations’’ referred to 
as the ‘‘guidelines’’ in the Award of Arbitration Board 
282. 


Considering the nature of such ‘‘considerations’’ or 
‘‘guidelines’’ it was inherently necessary for such Special 
Boards of Adjustment to be advised by evidence in order 
to give effect to such ‘‘considerations’’ or ‘‘guidelines’’ 
and a transcript of such evidence, such as required by 
§7 (g) (h) of the Railway Labor Act, is a necessary pre- 
requisite to a meaningful review of the Award of such 
Special Board of Adjustment either by Arbitration Board 
282 or by a court. 


Admittedly no transcript of the proceedings of, or evi- 
dence taken by, any of the Special Boards of Adjustment 
involved in this case was made and no meaningful review 
of the Awards of such Special Boards of Adjustment is 
possible. Arbitration Board 282 and the District Court 
from which this appeal was taken, erroneously declined 
when requested to require a transcript of the evidence taken 
by such Special Boards of Adjustment. 


The District Court from which this appeal is taken 
erred in holding that the awards of such Special Boards 
of Adjustment were not subject to any review, that they 
were analogous to awards of the National Railroad Ad- 
justment Board, and that no transcript of their proceed- 
ings or of the evidence taken by them was necessary. 


It being impossible for there to be any meaningful re- 
view of the Awards of the Special Boards of Adjustment 
involved in this case because of the absence of a transcript 
of their proceedings and of the evidence taken by them, 
Appellees should be enjoined from giving effect to the 
awards of such boards of adjustment and such awards 
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should be declared null and void because they deprive Ap- 
pellant of contractual rights and rights secured Appellant 
by Public Law 88-108 and by the Award of Arbitration 
Board 282 without due process of law. 


ARGUMENT 
I 


Awards of Special Boards of Adjustment are subject to a mean- 
ingful review including review by Arbitration Board 282 
and by the courts as provided for in §9 of the Railway 
Labor Act to ensure that such Special Boards of Adjust- 
ment acted within the authority delegated to them by the 
Award of Arbitration Board 282 


In Brotherhood of Railroad Trainmen v. Chicago, Mi- 
waukee, St. Paul & Pacific Railroad Company, No. 18974, 
DC Cir., April 15, 1965, the Brotherhood of Railroad Train- 
men sought to enjoin the application of an award of a 
Special Board of Adjustment which arbitrated the ‘‘crew 
consist issue’’ on that railroad in pursuance of the Award 
of Arbitration Board 282 on grounds which the court held 
should be presented to and resolved by Arbitration Board 
282 prior to judicial review. In so holding the court said 


(slip opinion, pages 3 and 4 and notes 4, 5 and 6 on those 
pages) : 
‘“<Congress did not foresee that Board 282 would refer 
issues to special boards, and thus made no explicit 
provision for appeals from these boards. But Con- 
gress entrusted the work rules dispute to Board 282 
for ‘‘complete and final disposition.’’? The Board’s 
delegation of the crew consist issue to special boards 
should not mean that such boards, and in particular 
their single neutral members, could settle a dispute 
by compulsory arbitration without being subject to 
any meaningful review.‘ Unless a tribunal familiar 
4 We upheld the Board’s authority to delegate the crew consist issue 
to pe boards in Brotherhood of Locomotive Firemen & Enginemen 
vy. Chicago, B. & Q. R. Co., 225 F. Supp. 11, affirmed, .... U.S, App. D.C. 
«ese 331 F, 24 1020, cert. denied, 377 US. 918 (1964). But cf. Schechter 
Poultry Corp. v. United States, 295 U.S. 495 (1935), which holds that 
delegated authority must be defined by legislative standards; meaningful 


review procedures ensure that such authority is exercised within those 
standards, 
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with the work rules dispute interposes its judgment, 
with its reasons, between the special board’s award 
and judicial review, no meaningful review will be 
available to an aggrieved party. Moreover, there are 
statutory limitations on the scope of our review® and 
on our authority to prescribe flexible remedies.* These 
limitations need not bind Board 282.’’ 


5 Congress limited judicial review to the grounds for impeachment of 
an arbitration award under the Railway Labor Act, 45 U.S.C. § 159: 
that the award does not conform ‘‘to the substantive (or procedural) 
requirements’’ of the statute, or to ‘‘the stipulations of the agreement 
to arbitrate’’ or that the award was vitiated by fraud. 


**The Court may not review the question whether there is substantial 
evidence to sustain the findings of fact.... (T)he scope of review 
+++ is much narrower than that which generally prevails in connection 
with administration decisions.’’ Brotherhood of Locomotiwe Firemen § 
Enginemen v. Chicago, B. ¢ Q. EB. Co., supra, note 4, 225 F. Supp. at 18. 


6See 45 U.S.C. § 159, Fourth incorporated by reference into Public 
Law 88-108, supra, note 1.’’ 


Thus this court held that an aggrieved party to the 
award such a Special Board of Adjustment is entitled to 
a ‘‘meaningful review’’ of the award and for such a re- 
view to be ‘‘meaningful’’ it includes the right of judicial 
review provided for by §9 of the Railway Labor Act (45 
U.S.C.A. 159) provided there has previously been a re- 
view of the award of the special board of adjustment by 
Arbitration Board 282 which has, as this court stated, 
primary jurisdiction in the review process. Brotherhood 
of Railroad Traimmen v. Chicago, Milwaukee, St. Paul & 
Pacific Railroad Co., No. 18974, DC Cir., April 15, 1965, 
page 5. This concept of the proceeding and review of the 
awards of Special Boards of Adjustment functioning 
under the award of Arbitration Board 282 accords with 
such boards’ proceedings being analogous to a reference 
to and a report by a special master, an analogy which 
was made in Brotherhood of Locomotive Firemen and 
Enginemen v. Chicago, B. € Q. R. Co., 225 F. Supp. 11, 20. 
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It 


A transcript of the proceedings of and the evidence taken by 
such Special Boards of Adjustment is a necessary pre- 
requisite for meaningful judicial review of the awards of 
such boards and Arbitration Board 282 and the District 
Court erred in not holding such transcript to be required 
and the District Court also erred in holding that the 
awards of such boards were not subject to any review 


Such a review of the award of a Special Board of Ad- 
justment necessarily presupposes and requires a transcript 
of the proceedings of and of the evidence taken by such 
Special Board of Adjustment as required by §7 First (f) 
and (h) of the Railway Labor Act (45 U.S.C.A. 157, First 
(f) and (h)). 


The ‘‘considerations’’, both ‘‘general’’ and ‘‘particu- 
lar’’, or the so-called ‘‘guidelines’’ prescribed by Arbitra- 
tion Board 282, are the standards within which a Special 
Board of Adjustment may exercise the authority delegated 
to it by Arbitration Board 282. They are such as ob- 


viously require a Special Board of Adjustment to become 
aware of certain facts which necessarily differ in varying 
degrees from slightly to radically and from place to place 
and from time to time on the same railroad system as for 
example: General considerations such as ‘‘changes in 
operating conditions, including density of traffic’; ‘‘spe- 
cial conditions which exist on any particular assignment’’; 
‘duties required in compliance with the carrier’s operat- 
ing rules and instructions applicable to the crew in ques- 
tion’’; ‘‘physical characteristics of the line to be traversed 
and in the areas where switching or industrial work is to 
be performed (including grade and general climatic con- 
ditions) ’’; ‘‘the number of highway, street, road, railroad 
or other crossings or intersections to be protected’’; 
‘¢state, county or municipal regulations applicable with 
respect to highway, street, road, railroad, or other cross- 
ings or intersections’’; and particularly considerations as 
to passenger service, such as: ‘‘the amount of baggage 
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and storage mail to be handled on and off the train at 
intermediate stations by the train crew’’; ‘‘the number of 
passenger cars handled in the train and passenger count’’; 
the number of passengers boarding and leaving the train at 
intermediate stations’’; ‘‘the duties required other than the 
above on any particular assignment’’; and particular con- 
siderations as to freight service, such as ‘‘the amount and 
nature of work to be performed enroute’’; ‘‘the length of 
train, in context with the amount and nature of work to be 
performed enroute’’; ‘‘time limitations applicable to the 
particular assignment’’; and particular considerations as to 
yard work such as: ‘‘the amount and nature of work to 
be performed’’; (JA 14-16). 


Although most of the ‘‘guidelines’’ prescribed by Board 
282 are cast in terms of particular assignments, it should 
be noted that both the carriers’ proposals (J.A. 87, 90, 91, 
102) and the awards of the special boards of adjustment 
(J.A. 23, 34, 42, 45) here involved are for the most part 
cast in general terms without regard to considerations 
applicable to particular assignments. Without a tran- 
seript of the evidence taken by a Special Board of Ad- 
justment it is obvious that it is not possible for a determi- 
nation to be made in any review of the award of such 
Board, whether it considered or ignored the ‘‘guidelines”’ 
prescribed by Arbitration Board 282 which limited the 
authority of the Special Board of Adjustment. Similarly, 
special masters (to whom the District Court likened Spe- 
cial Boards of Adjustment in a previous consideration by 
them, Brotherhood of LF&E v. Chicago B. & Q. R. Co., 
supra), must prepare and file with their report, a tran- 
seript of the proceedings and evidence and exhibits before 
them in order for there to be a meaningful review of their 
findings and recommendations. Rule 53(e)(1), Federal 
Rules of Civil Procedure. 


On May 21, 1964, fifteen days after the Awards, which 
are the subject of this action, were made, Appellant re- 
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quested Arbitration Board 282 to rule that the Special 
Boards of Adjustment for which it provided were re- 
quired to conduct the arbitration pursuant to §§7 and 8 
of the Railway Labor Act. On September 16, 1964 Arbi- 
tration Board 282 declined to rule on the question. (J.A. 
33, 42, 44, 53 and Appellee’s Brief, p. 11). While that 
question was pending unanswered before Arbitration 
Board 282, the District Court in this case also erroneously 
(as this court has now held in the Chicago, Milwaukee, 
case, supra) accorded the awards of Special Boards of 
Adjustment, which are involved in this case, the ‘‘not 
subject to any review’’ finality accorded awards of the 
National Railroad Adjustment Board by §3 First (m) of 
the Railway Labor Act and thus also erroneously held 
that there was no necessity for a transcript as the basis 
for a review. Washington Terminal Company v. Boswell, 
DC Cir. 124 F. 2d 235, 245-246 and Union Pacific Railroad 
Company v. Price, 360 U.S. 601, 79 S. Ct. 1351. 


Ii 

Admittedly there is no transcript of the proceedings of or the 
evidence taken by the Special Boards of Adjustment in- 
volved in this case and no meaningful review of the awards 
of such Boards is possible and the awards of such Boards 
are null and void and deprive Appellant of property and 
of rights secured by Public Law 88-108 and the Award of 
Arbitration Board 282 without due process of law and 
Appellees should be enjoined from applying them in the 
operation of their lines of railroad 


It is admitted in this case that none of the Special 
Boards of Adjustment here involved made any transcript 
of their proceedings or of the evidence taken by them 
(Appellees’ Brief 15). It is therefore impossible, as to 
the awards of the Special Boards of Adjustment which 
are involved in this case, for there to be any meaningful 
review of them, either by Arbitration Board 282 or by a 
Court, as such meaningful review is defined by this court 
in the Chicago, Milwaukee case, supra. 


g* 


mi 


The awards involved in this case deprive Appellee of 
contract rights and of rights secured by § 1 of Public Law 
88-108 which prohibited ‘‘any change except by agreement, 
or pursuant to an arbitration award as hereinafter pro- 
vided’’ and of rights secured by Section III, Part A(2) 
of the Award of Arbitration Board 282 which prohibited 
any change ‘‘in the scope or application of rules in effect 
immediately prior to the effective date of this award, 
whether established by agreement, interpretation, or prac- 
tice, which requires a stipulated number of trainmen * * * 
in any class of road service * * * or which requires a stipu- 
lated number of brakemen or helpers in any class of yard, 
transfer or belt line service * * * except by agreement, or 
pursuant to the provisions of this award. (J.A. 12).’’ 


To permit Appellant to be deprived of such rights by 
the awards of such Special Boards of Adjustment which 
are not susceptible of any meaningful administrative or 
judicial review would be to deprive Appellant of property 
without due process of law. 


For the reasons stated in Appellant’s Briefs heretofore 
filed and for these additional reasons it is respectfully 
submitted that the Awards of the Special Boards of Ad- 
justment involved in this case should be held to be null 
and void and Appellee’s should be enjoined from putting 
them in effect on their lines of railroad. 


Respectfully submitted, 
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